§220.034

except upon a showing of frand or will-
ful misrepresentation.

(b)1) When nonoperators of an NPSL
lease call an audit in accordance with
the terms of their operating agree-
ment, the Director shall be notified of
the audit call in the same manner as
the operator is notified. DOI may elect
to send an auditor with the audit team
specifled by the nonoperators in lieu of
calling for a separate audit by DOI.

(2) If DOT determines to call for an
audit, DOT shall nolify the lessee of its
audit eall and set a time and place for
the audit. Such a notice shail be sent
at least thirty davs before the sug-
gested time for the aundit to allow the
nonoperators to jein in DOI's audit in
lieu of calling for their own audit. The
place for the andit will normally be the
place where the lessee maintains its
recotds pertaining to the NPSL lease.
The lessee shall send copies of the no
tice to the nonoperators on the lease.
The lessee shall use reasonable effort
to notify all nonoperators, bat failure
to include one or more nonoperators in
the notification shall not void the no-
bice.

{3y When DOI calls for an audit, DOI
may sugpest the date and time when
the audit may commence., The esti-
mated duration of the audit may be
mentioned Lo the lessee as well as to
the other nonoperators who may elect
to supply and auditor for their own
audit parposes. The lessee’s office
where the audit will be held may be
named or, if not known, inguired
aboub. If a visit to a field plant or field
office is contemplated by the govern-
ment auditor, such a field trip may be
mentioned. If DOT expresses a desire to
review a period on which the thirty-six
month time limitation has expired, it
is the lessee’s prerogative to allow the
review or to request that DOI adhere to
the time limitation specified in these
regulations,

(cy1) Exceptions to the accounting
by the lessee, whether in favor of the
government or the lessee, shall be
noted in a report Lo the lessee. The les-
see shall have €0 days from the mailing
of a notice of exceptions to agree to the
adjustinents proposed by the DOI audi-
tor or to object to the proposed adjust-
ments, If the lessee accepts the pro-
posed  adjustments, the adjustment
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shall be booked in the month in which
Lthe lessee agrees to the adjustment, ex-
cept where such adjustment would
have resulted in a change in any net
profit share payment duae the United
States. In such a case, there shall be a
redetermination of the NPSL capital
account pursuant to §220.034.

(2) If the lessee disagrees with the ad-
justment, the lessee shall have the
right to appeal the adjustment to the
Director.

(@) Upon receipt of an agreement by
the government auditor that there are
no required audit adjustments, upon
final determination with respect to any
audit. adjustment proposed by the gov-
ernment auditer, or upon the lapse of
thirty-six months from the due date or
date of mailing of the statement of ac-
count on an NPSL lease, whichever
comes later, the books shall be closed
for audit adjustment purposzes, except
upon a showing of fraud or willful mis-
representation.

(g) Becords required to be kept under
§220.030(a) shall be made available for
inspection by any authorized agent of
DOT at any time during normal busi-
nesa hours upon the request of the Di-
rector or other authorized official.

§220.034 Redetermination and ap-

peals.

(a) If, as a result of an inspection of
records or an audit under §220.033, the
Director determines that there is an
error in the NPSL capital account or
an error in caleulating the net profis
share payment, whether in favor of the
government or the lessee, the Director
shall redetermine the net profit share
base and recalculate the net profit
share payment due the United States
and notify the lessee of the recalcula-
tion.

(b) The lessee shall pay any addi-
tional amount of net profit share pay-
ment owed plus interest, compounded
monthly, from the date that the pay-
ment was due antil the date it is actu-
ally paid. Interest shall be calculated
at the prevailing rate or rates as pub-
lished in the Bulletin to the Depart-
ment, of the Treasury Fizeal Require-
ments Manual, in effect for the period
or periods over which the payment is
owed.
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(e} If the recalculated profit share
payinent is less than the amount paid
the United Slales, the lessee shall
apply such overpayment to the nexi
profit shars payment.

(d) Within 30 days after receiving no-
lice of the recalculation as provided in
paragraph (a) of this section, the lessee
may appeal the decision of the Director
in accordance with the appeals provi-
sion of 30 CFR part 290.

. PART 227—DELEGATION TO STATES

DELEGATION OF MMS ROYALTY FUNCTIONS
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DELEGATION o MMS Rovaury
FUNCTIONS

§227.1 What is the purpose of this
part?

This part provides procedures to dele-
gate [Pederal royalty management
functions to States under section 205 of
the Federal Oil and Gas Royalty Man-
agement Act of 1062 (the Act), WU S.C.
1745, as amended by the Federal Oil and
Gas Hoyalty Simplification and Fair-
ness Act of 1996, Pub. L. 104-185, August,
13, 1996, as corrected by Pub. L. 104-200.
This part also provides procedures to
delegate only audit and investigation
functions Lo States under Pub. L. 102-
154 for golid mineral leases, geothermal
leases and leases subject to section 8(g)
of the Outer Continental Shelf Lands
Act, 43 U.8.C. 1337(g). This part does
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§227.10

not apply to any inspection or enforce-
ment responsibilities of the Bureau of
Land Management for onshore leases
or the MMS Offshore Minerals Manage-
ment program for leases on the Cuter
Continental Shelf.

§227.10 What is the authority for in-
formation collection?

(a) Thke informaticn collection re-
quirements contained in this part have
been approved by Office of Manage-
ment and Budget (OMB) under 44
U.S.C. 3601 et seq. and assigned OMB
Control Number 1010-0088. We will use
the information collected to review
and approve delegation proposals from
States wishing to perform royalty
management functions.

{b) Public reporting burden is esti-
mated as follows, MMS estimates 400
annual burden hours per function for
each State performing the delegated
functions. 'The Federal Government
will reimburse some of these costs as
provided by statute. Howaver, States
could incur additional start-up costs,
such as purchasing egquipment nec-
essary to perform a delegated function,
that may not be reimbursable. MMS es-
fimates that, if applicable, each payor
or r1eporter would spend 50 burden
hours annunally coordinating their
interactions and communications
among the several States and with
MMS. Send comments regarding Lhis
burden estimate or any olher aspect of
this collection of information, includ-
ing suggestions for reducing burden, to
the Information Collection Clearance
Officer, Minerals Management Service,
1849 C Street, NW., Washington, DC
20240; and to the Office of Information
and Regulatory Affairs, Office of Man-
agement and Budget, Attention: Desk
Officer for the Interior Department,
OMB Control Number 1010-0088, 725 17th
Street, NW., Washington, DC 20503.

§227.101 What royalty management
functions may MMS delegate to a
State?

(a) If there are oil and gas leases sub-
ject to the Act on Federal lands within
your State, MMS may delegale the fol-
lowing royalty management functions
for all such Federal oil and gas leases
to you under this part:

30 CFR Ch. Il (7-1-02 Edition)

(1} Receiving and processing produc-
tion or royalty reports;

(2) Correcting erroneous report data;
and

{3) Performing
verification.

(b) If there are oil and gas leases sub-
ject Lo the Act on Federal lands within
your State, MMS may delegate the fol-
lowing rovalty management functions
for some or all of the Federal oil and
gas leases to you under this part:

(1) Conducting audits and investiga-
tions; and

(2) Issuing demands, subpoenas, and
orders to perform restructured ac-
counting, including rslated notices to
lessees or their designees, and entering
into tolling agreements under section
115(d) 1y of the Act, 30 U.S.C. 1725(d)(1).

{c) If there aye oil and gas leases off-
shore of your State subject to section
8(g) of the Quter Continental Shelf
Lands Aect, 43 U.8.C. 1337 (g). or solid
mineral leases or geothermal leases on
Federal lands within your State, MMS
may delegate anthority to conduct au-
dits and investigations for some or all
such Federal leases.

(64 FIk 36784, July 8, 1899]

automated

§227.102 What royalty management
funefions will MMS not delegate?

This section lists the principal roy-
alty management functions that MMS
will not delegate to a State. MMS will
not delegate to a State the following
functions:

(a) MMS must collect all moneys re-
ceived {from sales, bobuses, rentals,
royalties, ecivil penalties, assessments
and interest. MMS also must collect
any moneys a lessee or its designee
pays because of audits or other actions
of a delegated State;

(by MMS must compare all cash and
other payments it receives with pay-
ments shown on royalty reports or
other documents, such as bills, to rec-
onecile payor accounts. MMS also must
disburse all appropriate moneys to
States and other revenue recipients, in-
cluding refunds and interest owed to
lessees and their designees;

(c) The Department of the Interior
will receive, process, and decide all ad-
ministrative appeals from demands or
other orders issued to lessees, their
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designees, or any other person, includ-
ing demands or orders a delegated
State issues;

(d) Only MM.5 may take enforcement
actions other than issuing demands,
subpoenas and orders to perform re-
structured accounting. MMS or the ap-
propriate Tederal agency will issue no-
tices of non-compliance and civil pen-
alties, collect debts, write off delin-
quent debts, pursue litigation, enforce
subpoenas, and manage any alternative
dispute resolution. MMS will conduct,
coordinate and approve any settlement
or other compromise of an obligation
that a lessee or its designee owes;

(e) MMS will decide all valnation
policies, including issuing valuation
regulations, determinations, and guide-
lines, and interpreting valuation regu-
lations; and

(f) MMS may reserve additional au-
thorities and responsibilities not in-
cluded in paragraphs (a) through (f) of
this section.

DELEGATION PROPOSALS

§227.103 What must a State’s delega-
tion proposal contain?

if you want MMS to delegate rovalty
management functions to you, then
you must submit a delegation proposal
to the MMS Associale Director for
Minerals Revenus Management. MMS
will provide you with technical assist-
ance and information to help you pre-
pare your delegation proposal. Your
proposal must contain the following
minimum information:

(a) The name and title of the State
official authorized to submit the dele-
gation proposal and execute the delega-
tion agreement;

(b) The name, address, and telephone
number of the State contact for the
proposal;

(¢ A copy of the legislation, State
Attorney General opinion or other doc-
ument thati:

(1) States which State entity or enti-
ties are responsible for performing del-
egated functions, and if more than one
entity is delegated such responsibility,
the position of the highest ranking
Stale official having ultimate author-
ity over the collection of royalties
from leases on Federal lands within the
State;

§227.103

(2) Demonstrates the State's author-
ity to:

(i) Accept a delegation from MMS;
and

(ii) Receive State or Federal appro-
priations to perform delegated func-
tions;

{(d) The dale you propose Lo begin
performing delegated functions,;

te) A detailed statement of the dele-
gable functions that you propose to
perform. For each funetion, describe
the resources available in your State
to perform each function, the proce-
dures you Wwill use to perform each
function, and how you will assure that
vou will meet all Federal laws, lease
terms, regulations and relevant per-
formance standards. As evidence that
vou have or will have the resources to
perform each delegable function, pro-
vide the following information:

(1) A description of the personnel you
have available to perform delegated
functions, including:

(i) How many persons you will assign
full-tirne and part-time tc each dele-
gated function;

(ii) The technical gyualifications of
the key personnel you will assign to
each function, including academic field
and degree, professional credentials,
and quality and amouni of experience
with similar functions; and

(i) Whether these persons are Qur-
rently State employees. If not, explain
how you propose to hire these persons
or obtain their services, and when you
expect L0 have those persons available
to perform delegated functions:

(2) A description of the facilities you
will use to perform delegated func-
tions, including:

(i) Whether you currently have the
facilities in which you will physically
locate the personnel and egquipment
vou will need to perform the functions
vou propose to assume. If not, how you
propose to acquire such Iacilliies, and
when you expect to have such facilities
available; and

(ii) How much office space is avail-
able;

(3) Describe the equipment you will
use to perform delegated functions, in-
cluding:

(i) Hardware and software you will
use to perform each delegated function,
including equipment for:
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§227.104

{A) Document processing, including
compatibility with MMS auntomated
systems, electronic commerce capabili-
ties, and data storage capabilities;

(B} Acoessing reference data;

(2 Contacting production or royalty
reporters;

(D) Issuing demands;

(E} Maintaining accounting records;

(F) Performing automated
verification;

() Maintaining security of confiden-
tial and proprietary information; and

(H) Providing data to other Federal
agencies,

(ii} Whether you currently have the
equipment you will need to perform the
functions you propose to assume. If
not. how you propose to acquire such
equipment and when you expect to
have such equipment available;

(f) Your estimates of the costs to
fund the following resources necessary
to perform the delegation:

{1} Personnel, including hiring, em-
ployee salaries and benefits, travel and
training:

2y Facilities, including acquisition,
upgrades, operation, and maintenance;
and

(%) Equipment, including acquisition,
operation, and maintenance;

(g) Your plans to fund the resources
under paragraph (f) of this secticn, in-
cluding any items you will ask MMS to
fund under the delegation agreement;

(h) A statement identifying any areas
where State law, including State ap-
propriation law, may limit your ability
1o perform delegated functions, and an
explanation of how you propose to re-
move any such limitation;

(i} A statement that in accordance
with section 203 of the Act (30 U.8.C.
1732) persons who have access to infor-
mation received under delegated func-
tions are subject to the same provi-
sions of law regarding confidentiality
and disclosure of that informaticn as
Federal employees. Applicable laws in-
clude the Freedom of Information Act
{(FFOIA), the Trade Secrets Act, and rel-
evant Executive Orders. In addition,
your statement must acknowledge that
all documents produced, received, and
maintained az part of any delegation
functions are agency records for pur-
poses of FOIA. Therefore, persons who
have access to Information received
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under delegated functions may not use
such information or provide such infor-
mation to any other person, including
State personnel, for purposes oOther
than performing delegated functions.
However, this limitation does not
apply if the person submitting the in-
formation consents in writing to its
use for other State purposes.

[62 FR 43084, Aay. 12, 1997, as amended at 67
FR 19112, Apr. 18, 2002)

§227.104 What will MMS do when it re-
ceives a State's delegation pro-
posal?

When MMS receives your delegation
proposal, it will record the receipt
date. MM3 will notify you in writing
within 15 business days whether your
proposal is complete. If it is not com-
plete, MMS will identify any missing
items §227.103 requires. Once you sub-
mit all required information, MMS will
notify you of the date your application
ig complete.

HEARING PRUCESS

§227.105 What are the hearing proce-
dures?

Afver MMS nolifies you that your
delegation proposal is complele, MMS
will schedule a hearing on your pro-
posal, if MMS determines a hearing is
appropriate, as follows:

(a) The MMS Director will appoint 2
hearing official to conduct one or more
public hearings for fact finding regard-
ing your ability Lo assume the dele-
gated functions regquested. The hearing
official will not decide whether Lo ap-
prove your delegation request;

(b The hearing official will contact
you about scheduling a hearing date
and location,;

(¢) The MMS will publish notice of
the hearing in the FEDERAL REGISTER
and other appropriate media within
your State:

(dy MMS will publish notice of the
proposal in the FFEDERAL REGISTER.
MMS will also post the proposal on the
MMS Website, and upon request, MMS
will send a copy of Lhe delegation pro-
posal to the trade associations to dis-
tribute to their members, as necessary.

(e} At the hearing, you will have an
opportunity to present testimony and
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written information in support of your
proposal;

tf) Other persons may attend the
hearing and may present testimony
and written information for the record;

{2y MME will record the hearing;

(hy MMS will maintain a record of all
documents related to the proposal
process;

(1) After the hearing, MMS inay re-
guire yvou to submit additional infor-
mation in support of your delegation
proposal.

DELEGATION PROCESS

§227.106 Whal statutory reguirements
must a State meet to receive a dele-
gation?

The MMS Director will decide wheth-
er Lo approve your delegalion request
and will ask the Secrctary of the Inte-
rior to coneur in the deciston. That de-
¢ision is solely within the MMS Direc-
tor's and the Secretary's discretion.
The MMS Director’'s decision, which
the Secretary concurs in, is the final
decision for the Department of the In-
terior. The MMS Director may approve
a Slale’s request for delegation only if,
baszed upon the State's delegation pro-
posal and the hearing record, the MMS
Director finds that:

(a) It is likely that the State will
provide adeguate resources to achieve
Lhe purposes of the Act;

(b} The State has demonstrated that
it will effectively and faithfully admin-
ister the MMS regulations under the
Act in accondance with subsections (c)
and (d) of section 206 of the Act;

(c) Buch delegation will not create an
upreascnable burden on any lessee;

(d} The State agrees Lo adopt stand-
ardized reporting procedures MMS pre-
scribes for royalty and production ac-
counting purposes, unless the State
and all affected parties (including
MMS) otherwise agree;

(2) The State agrees to follow and ad-
liere Lo regulations and guidelines
MMS issues under the mineral leasing
Laﬁs regarding valuation of production;

n

() Where necessary for a State to
carry out and enforce a delegated ac-
Livity, the State agrees to enact such
laws and promulgate such regulations
as are consistent with relevant Federal
laws and regulations.

§227.110

§227.107 When will the MMS Director
decide whether to approve a State's
delegation pmpoaalﬁp

The MMS Director will decide wheth-
er to approve vour delegation proposal
within 90 days after your delegation
propesal iz considered complete undey

§227.104. MMS may extend the 90-day

period with your written consent.

§227.108 How will MMS notify a State
of its decision?

MMS will notify you in writing of {ts
decigion on your delegation proposal, If
MMS approves your delegation pro-
posal, then MMS will hold discussions
with you to develop a delegation agrea-
ment detailing the functions that you
will perform, the standards and pe-
guirements you must comply with 1o
perform those functions, and any re-
quired transition periad.

§227.109 What if the MMS Director de-
nies a State’s delegation proposal?
If the MMS Director denies your del-
egation proposal, MMS will state the
reasong for denial. MMS also will in-
form you in writing of the conditions
you must meet to receive approval.
You may submit a new delegation pro-
posal at any time following a denial.

§227.110 When and for how long are
delegation agreements effective?

(a) Delegation agreements are effec-
tive for 3 years (rom the date the MMS
Director signs the delegation agree-
ment. However, during the develop-
ment of the State’s delegation proposal
under §227.108 of this part, MMS, the
delegated State, and any other affected
person will determine an appropriate
transition period for lessees and their
designees to moedify their systems to
comply with any new requirements
under a delegation agreement. MBS
will publish notice of the effective date
of a State's delegation agreement in
the FEDERAL REGISTER and that notice
will inform lessees and their designees
of any transition period. MMS also will
post the proposals on the MMS Website
at www.mms.gov, and upon regquest,
will send a copy of the delegation pro-
posals to trade associations to dis-
tribute to their members.

(b) You may ask MMS to renew the
delegation for an additional 3 years no
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§227.111

less than 6 months before your 3-year
dejegation agreement expires. You
must submit your repnewal reguest to
the MMS Associate Director for Min-
erals Revenue Management as follows:

(1) If you do not want to change the
terms of your delegation agreement for
the renewal period, you need only ask
to extend your existing agreement for
the 3-vear renewal period. MMS will
not schedule & hearing unless you re-
quest one;

(2} Tf you want Lo change the terms of
your delegation agreement for the re-
newal period, you must submit a new
delegation proposal under this part.

(¢} The MMS Director may approve
vour renewal request only if MMS de-
termines that you are meeting the re-
quirements of the applicable standards
and regulations. Jf the MMS Director
denies your renewal request, MMS will
state the reasons for denial, MMS also
will inform you in writing of the condi-
tions you must meet to receive ap-
proval. You may submit a new renewal
reguest any time after denial.

() After the 3-year renewal period
for your delegation agreement ends, if
you wish to continue performing one or
more delegated functions, you must re-
quest a new delegation agreement from
MMS under this part. MMS will sched-
ule a hearing on Your request, if MMS
determines a hearing is appropriate. As
part of the decision whether to approve
your request for a new delegation, the
MMS Director will consider whether
you are meebing the requirements of
the applicable standards and regula-
tions under your existing delegation
agreement,

{ey If you do not requesl a hearing
under paragraphs (b)1) or (d) of this
section, any other affected person may
submil a written request for a hearing
under those paragraphs to the MMS
Assoviate Director for Minerals Rev-
enue Management.

|62 FLL 43084, Aug. 12, 1897, as amended at 67
FR 19112, Apr. 18, 2002)
EX1871NG DELEGATIONS
§227.111 Do existing delegation agree-
ments remain in effect?

This section explains your options if
vou have a delegation agreement in ef-
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fect on the effoctive date of this regu-
lation.

(&) If you do not want to perform any
royalty management functions in addi-
tion to those authorized under your ex-
isting agreement, you may continue
your existing agreement untii its expi-
ration date. Before the agreement ex-
pires, if you wish to continue to per-
form one or more of the delegated func-
tions you performed under the expired
agreement, you must request a new
delegation agreement meeting the re-
guirements of this part and the appli-
cable standards,

{b) I you wanl to perform royvalty
management functions in addition to
those authorized under your existing
agregment, you must requesi a new
delegation agreement under this part.

(c) MMS may extend any delegation
agreement. in effect on the effective
date of this regulation for up to 3 years
beyond the date it is due to expire.

COMPENSATION

5227.112 What compensation will a
State receive to perform delegated
functions?

You will receive compensation for
your costs to perform each delegated
function subject Lo the following condi-
tions:

{a) Compensation for costs is subject
to Congressional appropriations;

(b) Compensation may nol exceed the
reazsonably  anticipated expemlitures
that MM2 would incur Lo perform the
same function;

() The cost for which you request
compensation must be directiy related
to your performance of a delegated
function and necessary for your per-
formance of that delegatad function;

(d) At a minimum, you must provide
vouchers detailing your expenditures
quarterly during the fiscal year. How-
eVar, you may agree to provide vouch-
ars on a monthly basis in your delega-
tion agreement;

{e) You must maintain adequate
books and records Lo support your
vouchers;

) MMS will pay you guarterly or
monthly during the fiscal year as stat-
ed in your delegation agreement; and
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(g) MME may withhold compensation
to you for your failure to properly per-
form any delegated function as pro-
vided in section 227.801 of this part,

STATES' RESI'ONSIBILITIES TO PERFORM
DELEGATED FUNCTIONS

§227.200 What are a State’s general re-
sponsibilities if it accepts a delega-
tion?

For each delegated function vou per-
form, you must:

(a) Operate in compliance with all
Federal laws, regulations, and Secre-
tarial and MMS determinations and or-
ders relating to calculating, reporting,
and paying mineral royalties and other
revenues. You mnust seek information
or guidance from MMS regarding new,
complex, or unique issues, If MMS de-
termines that written guidance or in-
terpretation is appropriate, MMS will
provide the guidance or interpretation
in writing to you and you must follow
the interpretation or guidance given;

(b) Comply with Generally Accepted
Accounting Principles (GAAP). You
must:

(1) Provide complete disclosure of fi-
nancial results of activities,

(2r Maintain correct and accurate
records of all mineral-related trans-
actions and accounts;

(3) Maintain effective controls and
accountability;

(4) Maintain a system of accounts
that includes a comprehensive audit
trail so that all entries may be traced
to one or more source documents; and

(5) Maintain adeguate rowalty and
production information for royalty
managemenl purposes;

(cy Assist MMS in meeting the re-
quirements of the Government Per-
formance and Results Act (GPRA) as
well as assisting in developing and en-
deavoring to comply with the MMS
Strategic Plan and Performance Meas-
urements;

(d) Maintain all records you obtain or
creale under your delegated function,
such as rayalty reports, production re-
ports, and other related Information.
You must maintain such records in a
safe, secure manner, including taking
appropriate measures for protecting
confidential and proprietary informa-
tlon and assisting MMS in responding
to Freedom of Information Act re-

§227.201

quests when necessary. You nust
maintain such records for at least 7
vears,

(e} Provide reports to MMS about
your activities under your delegated
functions. MMS will specify in your
delegation agreement what reports you
must submit and how often you must
submit them. At a minimum, you must
provide periodic statistical reports to
MMS summarizing the activities you
carried out, such as:

(1) Production and royalty reports
processed;

(2) Erroneous reports corrected:

(3) Results of automated verification
findings;

(4) Number of audits performed; and

(5) Enforcement documents issued,

(f) Assist MMS in maintaining ade-
guate reference, royalty, and produc-
tion databases as provided in the
Standards issued under §227.201 of this
part and the delegation agreement:

(g} Develop annual work plans that:

(1) Specify the work vou will perform
for each delegated function; and

(2) Identify the resources you will
cormimit te perform each delegated
function;

(h) Help MMS respond to reqguests for
information from other IPederal agen-
cies, Congress, and the public;

(i) Cooperate with MM&'s monitoring
of your delegated functions; and

(j) Comply with the Standards as re-
quired under §227.201 of this part.

§227.201 What standards must a State
comply with for performing dele-
gated functions?

(a) If MMS delegates royalty man-
agement functions to you, you must
comply with the Standards. The Stand-
ards explain how you must carry out
the activities under each of the dele
¢able functions.

(h) Your delegation agreement may
include additional standards specifi-
cally applicable to the functions dele-
gated to you.

(¢} Fatlure to comply with your dele-
gation agreement, the Standards, or
any of the specific standards and re-
quirements in the delegation apree-
ment, is grounds for termination of all
or part of your delegation agreement,
or other actions as provided under
86227 801 and 227.802.
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(d) MMS may revise the Standards
and will provide notice of those
changes in the FEDBEAL REGISTER. You
must comply with any changes to the
Standards.

§227.300 What audit functions may a
State perform?

An audit consists of an examination
of records to verify that royalty re-
ports and payments accurately reflect
actual production, sales, revenues and
costs, and compliance with Federal
statutes, regulations, lease terms, and
MMS policy determinations.

(a) If you request delegation of audit
functions, you must perform at least
the following:

(1) Submitting requests for records;

(2) Examining royalty and production
reports,;

(3) Bxamining lessee production and
sales records, including contracts, pay-
ments, invoices, and transportation
and processing costs to substantiate
production and royalty reporting;

(4) Providing assistance to MMS for
appealed demands or orders, including
preparing field reports, performing re-
mandsd actions, modifying orders, and
providing oral and written briefing and
testimony as expert witnesses.

(b) If necessary for a particular audit,
you rmay also perforin any of the fol-
lowing:

(1) Issuing engagement letters;

(2) Arranging for entrance con-
ferences;

(3) Scheduling site visits; and

(4) Issuing record releases and audit
closure letters; and

(5) Holding closeout conferences,

§227301 What are a State’s respon-
sibilities if it performs audits?

1f you perform audits yon must;

(&) Comply with the MMS Audit Pro-
cedures Manual and the Government Au-
diting Standards issued by the Comp-
troller General of the United States;

(b) Follow the MMS Annual Audit
Work Plan and j-year Audit Strategy,
which MMS will develop in consulta-
tion with States having delegated
andit authority;

{c) Agree to undertake special audit
initiatives MMS identifies targeting
specific royalty issues, such as valu-
ation or volume determinations,
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(d) Prepare, construct, or compile
audit work papers under the appro-
priate procedures, manuals, and guide-
lines;

{e)} Prepare and subimit MMS Audiy
Work Plans. You may modify your
Audit Work Plans with MMS approval;
and

(f) Comply with procedures for ap-
pealed demands or orders, including
meeting timeframes, supplying infor-
mation, and using the appropriate for-
mat.

$227.400 What functions may a State
perform in processing production
reports or royalty reports?

Production reporters or royalty re-
porters provide production, sales, and
royalty information on mineral pro-
duction from leases that must be col-
lected, analyzed, and corvected.

(a} If you request delegation of either
production report or royalty report
processing functions, you must perform
at least the following:

(1) Receiving, identifying., and date
stamping production reports or royalty
reports;

(2) Processing production or royalty
data to allow entry into a dala base;

(3) Creating copies of reports by
means such as electronic imaging;

(4) Timely transmitting production
report or royalty report data to MMS
and other affected Federal agencies as
provided in your delegation agreement
and the Standards;

(8) Providing training and assistance
to production reporters or royalty re-
porters;

(8) Providing production data or roy-
alty data to MMS and other affected
Federal agencies: and

(T) Providing assistance to MMS for
appealed demands or orders. including
meebing timeframes, supplying infor-
mation, using the appropriate format,
performing remanded actions, modi-
tying orders, and providing oral and
written briefing and testimony as ex-
pert witnesses.

(b) If you request delegation of sither
production report or royalty report
processing functions, or both, you may
perform the following functions:

(1) Granting exceptions from report-
ing and payment requirements for mar-
ginal properties; and
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(2) Approving alternative royalty and
payment requirements for unit agree-
ments and communitization agree-
ments.

{cy You must provide MMS with a
copy of any exceptions from reporting
and payment requirements for mar-
ginal properties and any alternative
royalty and payment requirements for
nunit agreemsnts and communitization
agreements you approve.

§227.401 What are a State’s respon-
sibilities if it processes production
reports vr royalty reports?

In processing production reports or
royalty reports you must:

(a) Process reports accurately and
timely as provided in the Standards and
your delegation agreement:

Iy Identify and rescolve fatal errors
to use in subsequent error correction
that the State or MMS performs;

(c) Accept mulliple forms of elec-
tronic media from reporters, as MMS
specifies;

(d)y Timely transmit required produc-
tion or royalty data to MMS and other
affected Federal agencies;

(e) Access well, lease, agreement, and
reporter reference data from MMS and
provide updated information to MMS;

(f) For production reports, maintain
adequabte system software edits to en-
sure compliance with the provisions of
30 CFR part 216, the production re-
porter handbook, any interagemcy
memorandums of understanding to
which MMS is a party, and the Stand-
ards;

(g) For royalty reports, malntain
adequate system software edits to en-
sure compliance with the provisions of
30 CFR part 218, the Oil and Gus Payor
Handbook, Volume II, “Dear Payor” let-
ters, and the Standards; and

thy Comply with the procedures for
appealed demands or orders, including
meeting timeframes, supplying infor-
mation, and using the appropriate for-
mat,

[62 FIR 43084, Aug. 12, 1997, as amended at 67

FR 19112, Apr. 18, 2002}

§227.500 What functions may a State
perform to ensure that reporters
correct erroneous report data?

Production data and royalty data
must be edited to ensure that what is

§227.501

reported is correct, that disbursement
is made to the proper recipient, and
that correct data are used for other
functions, such as automated
verification and audits. If you request
delegation of error correction func-
tions for production reports or royalty
reports, or both, you must perform at
least the following:

(a) Correcting all fatal errors and as-
signing appropriate confirmation indi-
catbors;

(b) Verifying whether production re-
ports are missing;

(¢c) Contacting production reporters
or royalty reporters about missing re-
ports and resolving exceptions;

(d) Documenting all corrections
made, including providing production
reporters or royalty reporters with
confirmation reports of any changes,

(e) Providing training and assistance
to production reporters or royalty re-
porters,

(f) Issuing notices, orders to report,
and bills as needed, including, but not
limited to, imposing assessments on a
person who chronically submits erro-
neous reports; and

(g) Providing assistance to MMS for
appealed demands or orders, including
preparing field reports, performing re-
manded actions, modifying orders, and
providing oral and written briefing and
testimony as expert witnesses,

§227.501 What are a State’s respon-
sibilities to cnsure that reporters
correct erroneous data?

To ensure the correction of erroneous
data, you must:

{a) Ensure compliance with the provi-
sions of 30 CFR parts 416 and 218, any
applicable handbook specified under 30
CFR 227401 (f) and (g). interagency
memorandums of understanding to
which MMS 15 a party, and the Slard-
ards;

() Ensure that reporters accurately
and timely correct all fatal errors as
designated in the Standards. These er-
rors include, for example, invalid or in-
correct reporter/payor codes, incorrect
lease/agreement numbers, and missing
data fields:

(¢c) Submit accepted and corrected
lines to MMS to allow processing in a
timely manner as provided in the
Standards and 30 CFR part 219; and
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(1) Comply with the procedures for
appealed demands or orders, including
meeting timeframes, supplying infor-
mation, and wsing the appropriate for-
mat.

[62 FRR 43061, Aug. 12, 1997, as amended at 67
FIR 19112, Apr. 18, 20021

§227.600 What automated verification
functions may a State perform?

Automated verification involves sys-
tematic monitoring of produaction and
royalty reports to identify and resoive
reporting or payment discrepancies.
States may perform the following:

(a) Automated comparison of sales
volumes reported by royally reporters
to sales and transfer volumes reported
by production reporters. If you request
delegation of automated comparison of
sales and production volumes, you
must. perform at least the following
functions:

(1) Performing an initial sales vol-
ume comparison between royalty and
production reports;

{2) Petforming subsequent compari-
sons when reporters adjust royalty or
production reports;

(3} Checking unit prices for reason-
able product valuation based on ref-
erence price ranges MMS provides;

(4) Resolving volume variances using
written correspondence, telephone in-
quiries, or other media;

(6) Maintaining appropriate file docu-
mentation to support case resolution;
and

(6) Issuing orders to correct reports
or payments;

(by Any one or more of the fellowing
additional automated verification
functions:

(1) Verifying compliance with lease
financial terms, such as payment of
rent, minimurn royalty, and advance
royalty;

(2) Identifying and resolving im-
proper adjustments;

(3) Identifying late payments and in-
sufficient estimates, including ecalcu-
lating interest owed to MMS and
verifying payor-calculated interest
owed to MMS;

(4) Calculating interest due to a les-
see or its designee for an adjustment or
refund, including identifying overpay-
ments and excessive estimates;

(5) Verifying royalty rates; and
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(6) Verifying compliance with trans-
portation and processing allowance
limitations;

(c) Issuing notices and bills assocl-
ated with any of the functions under
paragraphs (a) and (b) of this section;
and

(d) Providing assistance to MMS for
any of these delegated functions on ap-
pealed demands or orders, including
meeting timeframes, supplying infor-
mation, using the appropriate format,
taking remanded acsions, meodifying
orders, and praviding cral and written
briefing and testimony as expert wit-
nesges.

§227.601 What are a State’s respon-
sibilities if it performs automated
verification?

To perform automated verification of
production reports or royalty reports,
you must:

(a) Verify through research and anal-
ysis all identified exceptions and pre-
pare the appropriate billings, assess-
ment letlers, warning letters, notifica-
tion letters, Lease Problem Reports,
other internal forms required, and cor-
respondence vequired to perform any
required follow-up action for each func-
tion, as specified in the Standards or
your delegation agreement;

(b) Resolve and respond to all produc-
tion reporter or royalty reporter in-
guiries;

(c) Maintain all documentation and
logging procedures as specified in the
Standards or your delegation agree-
ment;

(d) Access well, lease, agreement, and
preduction reporter or royalty reporter
reference data from MMS and provide
updated information to MMS, and

(e) Comply with procedures for ap-
pealed demands and orders, including
meeting time frames, supplying infor-
mation, and using the appropriate for-
mat.

§227.700 What enforcement documents
may a State issue in support of its
delegated function?

This section explains what enforce-
ment actions you may take as part of
your delegated functions.
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{a) You may issue demands, sub-
poenas, and orders to perform restruc-
tured accounting, including related no-
tices to lessees and thelr designees.
You also may enter into tolling agree-
ments under section 15(d)1) of the Act,
30 U.S.C. 1725¢d)(1).

(b) When you issue any enforcement
document you must comply with the
requirements of section 116 of the Agct,
30 U.B.C. 1725,

(¢) When you issue a demand or enter
into a tolling agreement under section
15(aX1) of the Act, 30 U.S.C. 1725(d)(1),
the highes! State official having alti-
mate authority over the collection of
royalties or the State official to whom
that autheority has been delegated must
sign the demand or tolling agreement.

(d) When you issue a subpoena or
order to perform a restractured ac-
counting you must:

(1) Coordinate with MMS to ensure
identification of issues that may con-
cern. more than one State before you
issue subpoenas and orders to perform
restructured accounting: and

(2) Ensure that the highest State offi-
cial having ultimate authority over the
collection of royalties signs any sub-
poenas and orders to perform restruc-
tured accounting, as required under
section 115 of the Act, 30 U.8.C. 1725.
This official may not delegate signa-
ture anthority to any other person:

PERFORMANCE REVIEW

$227.800 How will MMS monitor a
State’s performance of delegated
functions?

This section explains MMS’s proce-
dures for monitoring your performance
of any of your delegated functions.

(a) A monitoring team of MMS offi-
cials will annually review your per-
formance of the deslegated functions
and compliance with your delegation
agreement, the Standards, and 30 U.S.C.
1735, including conducting fiscal exam-
Ination to verify your costs for reim-
bursement.

(b) The monitoring team also will:

(1) Periodically review your statis-
tical reports required under §227.200(e)
to verify yeur accuracy, timeliness,
and efficiency;

(2) Check for timely iransmittal of
production report or reyalty report in-
formation to MMS and other affected

§227.802

agencies, as applicable, to allow for
proper disbursement of funds and proc-
essing of information;

(3) Coordinate on-site visils and Of-
fice of the Inspector General, General
Accounting Office, and MMS audits of
your performance of your delegated
functions; and

(4) Maintain reporis of its monitoring
activities.

§227.801 What if a State does not ade-
quately perform a delegated func-
tion?

If your performance of the delegated
function does not comply with your
delegation agreement, or the Stand-
ards, or if MMS finds that you ¢an no
longer meet the statutory require-
ments under § 227.106, then MMS may:

(a} Notify you in writing of your non-
compliance or inability to comply. The
notice will prescribe corrective actiens
yvou must take, and how long you have
to comply. You may ask MMS for an
extension of time to comply with the
notice. In your extension request you
must explain why you need more time;
and

(b) If you do not take the prescribed
corrective actions within the time that
MMS allows in a notice issued under
paragraph (a) of this section., then
MMS may:

(1) Initiate proceedings under §227.802
to terminate all or a part of your dele-
gation agreement;

(2) Withhold compensation provided
to you under §227.112; and

(3) Perform the delegated function,
before terminating or without termi-
nating yvour delegation agreement, in-
cluding, but not limited to, issuing a
demand or order to a Federal lessee, or
its designee, or any other person when:

(i) Your failure to issue the demand
or order would result in an under-
payment of an obligation due MMS;
and

(ii) The underpayment would go un-
collected without MMS intervention.

§227.802 How will MMS terminate a
State’s delegation agreement?

This section explains the procedures
MMS will use to terminate all or a part
of your delegation agreement:
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(a) MMSB will notify you im writing
that it is initiating procedures to ter-
minate your delegation agreement;

(b) MMS will provide you notice and
opportunity for a Thearing under
§227.803 of this part;

(c) The MMS Director, with concur-
rence from the Secretary, will decide
whether to terminate your delegation
agreement.

(d) Alter the hearing, MMS may:

(1) Terminate your delegation agree-
ment; or

(2) Allow you 30 days to correct any
remaining deficiencies. If you do not
correct the deficiency within 30 days,
MMS will terminate all or a part of
vour delegation agreement.

(e) MMS will determine the date your
agreement is terminated and will no-
tify you of that date in writing,. MMS
will determine the termination date
based on the number of delegated func-
tions and the impact of the termi-
nation on all affected parties.

§227.803 What are the hearing proce-
dures for terminating a State’s dele-
gation agreement?

(a) The MMS Director will appoint a
hearing official to conduct one or more
public hearings for fact finding and to
determine any actions you must take
to correct the noncompliance. The
hearing official will not decide whether
to terminate your delegation agree-
ment;

(b) The hearing official will contact
you about scheduling a hearing date
and location:

(¢c) The hearing official will publish
notice of ithe hearing in the FEDERAL
REGISTER and other appropriate media
within your State;

(d) At the hearing, you will have an
opportunity to present testimony and
writben information on your ability to
perform your delegated functions as re-
quired under this part, your delegation
agreement, and the Standards;

(e) Other persons may attend the
hearing and may present testimony
and written information for the record;

(f) MMS will record the hearing;

(g) After the hearing, MMS may re-
quire you to submit additional infor-
mation; and
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(h) Information presented at each
public hearing will help MMS to deter-
mine whether:

(1) You have complied with the terms
and conditions of your delegation
agreement; or

(2) You have the capability to comply
with the requirements under §227.106 of
this part.

§227.804 How else may a State’s dele-
gation agreement terminate?

You may request MMS to terminate
your delegation &t any time by submit-
ting your wrikten notice of intent 6
months prior to the date on which you
want to terminate. MMS will deter-
mine the date your agreement is termi-
nated and will notify you of that date
in writing. MMS will determine the
termination date based on the number
of delegated functions and the impact
of the termination on all affected par-
ties.

§227.805 How may a State obtain a
new delegation agreement after ter-
mination?

After your delegation agreement is
terminated, you may apply again for
delegation by beginning with the pro-
posal process under this part.

PART 228—COQOPERATIVE ACTIVI-
}gilSéE;NITH STATES AND INDIAN
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2457 (30 U.8.C. 1732).

SOURCE: 49 FR 37348, Sept. 21, 1984, unless
atherwise noted.

Subpart A—General Provisions

$228.1 Purpose.

It is the purpose of cooperative
agreementis to effectively utilize the
capabilities of the States and Indian
tribes in developing and maintaining
an efficient and effective Federal roy-
alty management system as indicated
at 30 U.S.C, 1701,

§228.2 Policy.

It shall be the policy of DOI to enter
into cooperative agreements with
States and Indian tribes to carry out
audits and related investigations and
enforcement actions whenever a State
or tribe initiates a request to enter
into an agreement and a finding is
made that a State or tribe has the abil-
ity to carry out cooperative activities
in a timely and efficient manner.

§228.3 Limitation on applicability.

As of the effective date of this rule,
September 11, 1997, this part does not
apply to Federal lands.

[62 FR 43001, Aug. 12, 1097]

§228.4 Authority.

The Secretary of the Interior is au-
thorized to enter into cooperative
agreements with States and Indian
tribes (30 U.S.C. 1732) to share oil or
gas royally management information,
and to carry out auditing and related
investigation or enforcement activilies
in cooperation with the Secretary.

§228.5 Delegation of authority.

(a) Authority to enter inte coopera-
tive agreements to carry out audit and
related investigation and enforcement
actlvities with State and tribal govern-
ments has been delegated to the Direc-
tor of the Minerals Management Serv-
ice (MMS).

{h) Authority to enter into coopera-
tive agreements with State and tribal
guvernments to carry out inspection

§228.10

and related investigation and enforce-
ment activities has been delegated to
the Director of the Bureau of Land
Management (BLM} and is not covered
by this part.

(c) The entry into a couperative
agresment, with either MMS or BIM
will not affect the ability of a State or
Indian tribe to choose to enler into
such an agreement with the other
agency. A State may enter inio a dele-
gation agreement (30 U.S.C. 1735) with
MMS to perform certain functions
without affecting its ability to enter
into a cooperative agreement with ei-
ther MMS or BLM, or both, to cooper-
ate in the performance of those func-
tions which are not delegated in this
part,

§228.6 Definitions.

For the purposes of this part, terms
shall have the same meaning as in 30
U.S.C. 1702. In addition, the following
definition shall apply:

Audit means an examination of the fi-
nancial accounting and lease related
records of the lessee and other interest
holders, who by lease or contract pay
royalties or are obligated to pay royal-
ties, rents, bonuses or other payments
on Federal or Indian leases. An exam-
ination is to be conducted in accord-
ance with generally accepted audit
standards as adopted by the American
Institute of Certified Public Account-
anils. Activities to be examined which
are considered to be an audit function
include reconciliation of lease accounts
under the Royalty Accounting System;
records of lease activities related to
Federal leases located within 1lhe
boundaries of the State entering into a
cooperative agreement; records of lease
activities related to leases located on
Indian lands, and the review and reso-
lution of exceptions processed by the
official accounting systems for royalty
reporters and payors maintained by the
MMS.

[49 FR 37348, Sept. 21, 1984, as amended at 67
FR 19112, Apr. 18, 2002}

§228.10 Information collection.

{a) The information collection re-
quirements contained in this part have
been approved by OMB under 44 U.S.C.
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